
As you probably know, NFL Football recently sold many of their
games to ESPN and TNT. Glasgow's municipally o...."Iled systeD:l
will, therefore, be denied access to 1'4'"FL Football. There's no other
way to access this programming, so that seems to meet the derlIli·
tion of a monopoly to me.

A second barrier which has had a g-:eater impact on us, and
which we believe is going to be more significant in the future, is
the use of the exiscing internal 'Niring. TeleScripps filed a lawsuit
against us to prohibit us from using the wiring inside people's
home.

No''''', electric service, gas, water, and even the telephone compa·
nies now accept the fact that their systeln stops at the point their
wires or plumbing enter the home. For yean, the cable television
industry maintained the same position-tbey didn't want to oYrIl
the wiring inside the house because they didn't want to pay proper­
ty tax on the internal wiring. But now faced with competition for
the first time, they pulled a new rabbit out of the hat and claimed
to oy.'Il it all.

These two examples, coupled with the coc!!littee's ov.'!l experi­
ence Ytith the cable television industry assuredly complete the diag.
nosis that the existing business is an offensive monopoly growing
like a cancer on the American public that needs immediate aur·
gery.

There are scores of public power systems in the United States at
the ready to commence this procedure. In order to get them start·
ed, I can only urge you-and if you want to promote competition­
to pass a bill Y11.th the fol1oMng provisions:

First of all. programming transmitted through satellite facilities
must be made available to all competitive pro ....1.ders of cable or
wireless cable service in a community on nondiscriminatory terms
and conditions.

Second, all wiring inside the house and the underground drop
cable used in connection >nith cable television service, whether in­
stalled in the past 0:' in the future, is the property of the residen­
tial oo"vner and available for hiB use, at his discretion, for whoever
he wants to buy his service from.

Third, Please place no restrictions on municipal ownership of
cable tele ......:.sion. Municipal ownership power bas done a dandy job
of regulating in the past; let's not deplete in cable television.

Fourth, allow local franchising authorities to aet cable rates in
those communities that don't want Ul go eyeball·to--eyeball with
them.

Fifth, please remove the obstacles to revoking or denying renew­
al of a franchise when the service and rates are poor so that a mu­
nicipality i.! not faced 'With multiple lawsuita when attempting to
establish a competitive system.

Thank you.
Mr. BouCH£R. Thank you, Mr. Ray.
(The prepared statement of Mr. Ray follows:]
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A~~/~£~;ti(;AN PUBLIC POWER ASS()(;~.~\·i"~()~~
2301 U STREET ~W WASHINCTON OC 20031 • 202/H1-210a

Stat~ment of
Wflliam J. Ray, Superintendent

, . GLASGOW ELECTRIC PLANT BOARD
on behalf of the

GLASGOW ELECTRIC PLANT BOARD
and the

AMERICAN PUBLIC POWER ASSOCIATION
before the

SUBCOMMITTEE ON TELECOMMUNICATIONS AND FINANCE
of the

HOUSE ENERGY COMMITTEE
on

CABLE COHMUNICATIONS ISSUES

Aprll 19, 1990

I,am Willfam nay, Superintendent of the Glasgow Electric Plant Board in

Glasgow, Kentucky. I am pleased to testify before the Subcommittee on

Te1ecommuntcations and Ffnance on behalf of the Glasgow Electric Plant Board and

the American Publfc Power Association, the national service organization

representtng 1,750 publicly owned electric utilities throughout the country. We

are grateful to this subcommittee for holding hearings that will focus on

competItion in the cable industry.

Many pub11c power communities, ltke Glasgow, find that public ownership of

cable complements their ownership of the electric uti11ty. The cable system can

be used for internal communicatfons and energy management, while at the same

t1me provide the community with reliable cable telev1sfon serv1ce at reasonable

rates. Further, the philosophy of low rates, efficient service, citizen

-1-
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~articipat1cn, and local contro1 is basic to both. Of the S2 mun1c1pal cable

systems, 35 are located in public power communities. (A list of munfcfpal

systems is attached.) Current1y, several more publtc power communtties are

considering establishing munic1pal cable systems.

Glasgow is fn a situation similar to several other public power comrnuntt1es

that are attempting to meet their consumers' needs by offering reliable cable

television service at reasonable rates. In Glasgow's case, when consumer needs

were not being properly met by th~ privately owned cable televisfon system, the

communfty looked to fts municipally owned electric utility to fnstitute a

competitive cable service that would meet the needs of the people of Glasgow.

The road to establishing our cable system has, however, been strewn with

~bstacles placed there by a local cable operator.

In the fall of 1987, the Glasgow Electric Plant Board made the decision to

overbufld TeleScrlpps Cable Company in the cIty of Glasgow. In many Instances

.overbuflds do not succeed because of the cost of installfng a duplfcative cable

plant. In our case, overbuIlding made good economic sense because the electric

utflity had the need for a city-wfde, high speed data link (or local area

network) to allow for present and future automatfon of the electric system, as

well as other community communications needs. This allowed the costs of the

cable plant to be spread among those other functfons. Thus, the entertainment

service does not have to shoulder the total burden of costs.

Since our intentfons to establfsh a munic1pal cable system were first

announced in December of 1987, TeleScr1pps has engaged 1n a no-holds-barred

campaign to stop the progress of the project. They informed the Glasgow City

Caunefl that the move would be fll-advised and that they would ffle suft agafnst
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th~m if they proceeded. They have l1ved up to that threat -- twice -- filing

lawsuits in both federal and state courts al1eg1ng among other thfngs that this

introduction of competition 1s anticompet1t1ve and contrary to the Sherman Act.

Further, the cable company warned that they would see to it that desfrable. : ..,
·'.irogramming would net be available to us.
• •

In some instances, they have been

successful.

In other commun1t1es, despite the fact that the 1984 Cable Act encouraged

competition, local cable operators have challenged munfcipal competition. Just

this past January as the mun1c1pal electric utility in Paragou1d, Arkansas, was

preparing to construct a competitive cable system, the local private cable
l

o~erator brought suft, 1n both feceral and state courts, in an effort to stop

constructfon of the cab1e system. Another public power community factng a•
sfmilar situation is Negaunee, MIchigan. Because of poor rates and services and

the inability to regulate the existing franchise holder, there are a number of

publiC power systems in Massachusetts, Arkansas, Missouri, and Texas which are

actively examinfng municipal cable ownership •.
In my estimation, the cable television business, as it exists today, is an

..;/"

unregu1ated monopoly. The same situation existed 1n the electric power business

a lfttle over 50 years ago. In fact, the similarittes between the electric

~ power business of the 19305 and the cable television business of today are many.

Electric power made its debut in the United States 1n the 1880s and, like

no other force in history, irresfstibly shaped the future of the American

.people. In the early years, electricity was regarded as a dazzling experiment

and a convenfent'luxury for the privileged. It was not long, however, before
. .

electricity was rightfully recogn1zed as an essent1al part of everyone's daily
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lff~. E1ectric companies came to b~ regarded as more than just s~ppl1ers of a

fascinating, specialized product. They were charged w1th public respons1bility

in r~nderfng a public se~vfce. When public sent1m~nt evolved over the term of a

few decades, electr1c companies became known as "utilfties,· a term previously

reserved for train and bus lines and water companies. That same evolution of

public opinion has been taking place in the cable telev1slon bus1ness.

The electric utility business began to grow li~! wildfire 1n the clos1ng

years of the 19th century. It grew in two direct1ons. In the densely populated

areas, pr~vate ~lectrfc utilitfes grew and prospered. People in small towns and

citfes all across America could not always obtatn electric service from

privately owned companies. Light1ng Maln Street was not profitable in the early

days. Less populous areas found themselves haVing to serve themselves or do

without. Municipal ownership was simply a practical solution. It also was less

costly. If this all seems fam1l1ar, it should. One hundred years later the

same ~ssues.are being rev1sited with regard to cable television service.
~

~ .!~ the areas where public power too~ hold, the electrfc utf11ty belongs to

the people it serves and 1s thus regulated by the force of the ballot. No

outside regulation fs necessary because the utilfty exists to serve its

consumers and 1s regulated by its consumers. Private utilit1es are a different

story. In the early days of the electric power industry, local governments

freely granted electric power franchises to private companies in the belIef that

Vigorous competitfon would ensure reasonable rates and reliable service. But

helter-skelter competition encouraged compan1es to consolidate or, sometimes, to

rIg rates among themselves, rather than compete. It quickly became apparent

that self-regulation of private companfes through competitfon among them was not
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,working and, in 1907, New York and Wisconsin set up the first state r!gulatory

¢omm1ssfons. Other states soon followed. We have learned the same lessons with

cable televfsfon and 1n sftuat10ns where no real competftion exists, they must

somehow be regulated •

In Glasgow. because ~e established a municipally owned cable telev1s1on

system, people can now freely choose between a privately owned cable provider

(TeleScrfpps Cable Company) or their municipally owned system. Before the

Glasgow Electrfc Plant Board was granted a cable telev1s1on franchise.

'TeleScripps sold a basic service package consisting of about 22 channels for

$14.25 per month. Premfum channels were $10.95. Remote controls were $4.95.

Today their hasfc package consfsts of about 40 channels and sells in some part5

of town for $5.95 per month and 1n other parts for $8.95 per month. Premium

channels and remote controls are $7.95 and $.95 per month respect1vely. That is

not to say that such radical price reduction is entirely cost-justified. That

is an issue in current litigation wtth TeleScripps. The point is that

compet~tion makes a big difference in both pricing and customer service.

Clearly, ~ustomers are better served through a competitive system•..
It was in the cl1mate of the need for tighter regulation of private power

companfes and public outrage over their self-servfng attitude that Franklfn O.

Roosevelt ha1led the ·undenfable" rfght of a commun1ty to establish publfc

ownershfp of electrfc service as a "bfrchrod 1n the cupboard" to help protect

consumers against abuse. The same reasoning holds true for the cable television

business. Glasgow and a few other towns are proving that real head-to-head

competition is an extremely effective means of marketplace regulation of cable

'pera tors.

Exhibit A



9 of 12

-6-

The cable lobbyIsts would have Congress be11eve that they face competItIon

every day from vIdeotape rental outlets, movie theaters, broadcast television,

utf11t1es because of the fIerce competitIon we receIve from flashl1ghts, wood

If theThat dog Just won't hunt.!. radfo, home satelltte dtshu. and the lflee.

\ American people will accept that, then there 1s no need to regulate the electric
I

1
I

stoves, candles, and cha'rcoal grills.

In order for a sIgnIficant number of other munIcipalities to compete,

Congress needs to address the IntimidatIng and anticompetitive acts engaged in

by th~ private cable Industry. Such antfcompetitive acts include denying access
i
ji to desirable programming. For Instance, Turner Broadcasting has refused to sell

the Turner Network Television (TNT) channel to us and ESPN refuses to allow us

to buy the rights to NFL football games from them. This year that means that

~round 18 NfL games that wfll be vigorously advertised on ESPN, CNN, CNN

Headlfne, and Superstat10nTBS wfll not be available to customers of our

munlcfpally owned system. How can a cable operator carry out such policies and

still claim not to be a monopoly?

The other real barrier to head-to-head competition, about wh1ch you have
I
i heard relatively little today, is insfde wirfng. Each res1dence that is served
I
I by a cable operator must have fnternal wiring that connects one or more TV sets

to the cable distributIon system. Frequently, such wiring has been installed

inside walls, under flooring, and in attics during construction of the dwelling.

Often, it is diff1cult to replace 1n a manner that is acceptable to home owners.

Our experience has- been that a substantial number (about 25 percent) of

potential customers are unwilling to switch cable operators 1f it means that

the1r houses must be rewired.
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Our compet1tor 1n Glasgow, TeleScripps, was not ob11vious to this

:bottltn~ck characteristfc of cable w1ring and has taken us to court fn an

attempt to keep us from using ft. I understand that other cable operators in

other communities have begun to copy this tactic of "dealing w1th- a new

competitor -- partfcular}y a munfcfpally owned operator. Without going into the

legal aspects of whether or not such wiring has become a -fixture- and therefore

the property of the homeowner, ft 1s obvlous that wfthout ready access to that

wIrfng, a new competitor 1s at a substantfal disadvantage. In order to

facilItate head-to-h~ad competftion and get this Issue out of the courts, the

Congr!ss needs to enact legislation specifying that Inside wiring 1s the

pro~erty of the homeowner and that all competitors have equal access to ft •

. Such a policy would be similar to that adopted by the Federal Communications
•Commission with regard to inside wiring used for teTephont service, which policy

has been a significant factor in the ease with which a subscriber today can

sw1tch from one long dfstance telephone provider to another. It is no less

vital to competition for cable services.

In summary, the solutfon to our present situation can be found in the

lessons of the past. The cable television Industry fs a monopoly by its actfons

and a utility by public opinion. We have learned that there are two ways to

tame such an animal. Regulation or competitfon. Regulation can be accomplished

through the local franchisfng author1ty or the state public service commissions.

On the other hand, by removing the barriers of access to programming and

ownership of internal wirfng, competitfon will take place naturally. In my

opinion, both the consumer's needs and the need to advance the technology will

be served by encouraging competition. Competition born of a desire by local
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c~t1zens to provfde for themselves -- a desfre to control, close to home, an

:essent1al service.

Wfth all the opposition to competftion that Gia!gow has encountered. the

success of our efforts must be Judged according to the benefits to the

community. The response of the incumbent cable operator to our competitfve.
presence (other than th~' fi11n9 of lawsuits) has been instructive: for example,

signal qualfty has improved, additional channels have been added, a greater

commftment to local orfgination programming has appeared, and major rate

reductions up to about 50 percent have occurred. Conservative estimates place

the resu1tant savings ~o the people of Glasgow at over $1 million per year.

While, after eight months our municipal cable operation contfnues to

operate substantially fn the red, largely due to the legal obstacles thrown in

our path by TeleScripps, the community as a whole is benefitfng.

Since enactment of the 1984 Cable Act, the average monthly cable rate for

the lowest level of servfce increased 29 percent, according to the General. ,

Acco~nt1ng Office. At the same ttme, many communities were faced with dismal

service from their cable operators. Several bills have been Introduced with

provisions to allow local franchising authorities to regullte basic rates and

•• services. In view of the experience of many public power commun1t1es in the

la~t six years, APPA strongly supports such rate regulat1on, as well as

mun1c1pal ownersh1p of cable systems. Such pluralism will help consumers obta1n

reliable service and reasonable rates.

.' . APPA appreciates the fact that the subcommittee 1s holding hearings on

cable Issues. We recommend that cable legislation should:

• Place no restrictions on muntclpal ownershfp of cable television;

Exhibit A



12 of 12

-9-

• Allow local franchfsing authoritIes to regulate basIc cable rates;

• Remove obstacles to revoking or denying renewal of a franchise when the

service and rates Ar. poor so that a municipalfty is not faced with

multiple lawsuits when attempting to establfsh a competItive system;

• Requfre that al'.programming transmitted through satellite facilities
•

must be made available to all competitive providers of cable or

·wireless cable- service in a community on nondiscriminatory terms and

conditions; and

• Stipulate that all cable wfring inside the house and underground drop

. , cable used in connection w1th cable televis10n service, whether
"

installed 1n the past or in the future, 1s the property of the

resIdential owner and is ava1lable for use at the dIscretion of that

person for connect1on wfth the facilities of any service proVIder•

..
Exhibit A



:?_- ..-,".. ~~::;--

D.C.

1 of 15

DEFEND).NT

PL>.!NTIFF

• A I KUc. (,;Ul"'f
An:.ST; 8088Y WILSON, CLERK

OCT - 21989

BY fl(J/!?
tJ

,:c:c~. "'.;~:>t~~~":~~:,~~~~;~i~~~CKY"
_~ .-_:.._., .. _._-_ ...,_':.• -' ._,r _.J_"g ~}:lRD::.J:aDI-c.-l~~~!Vl'~
.- -- --- ~."';r,,-·-·;-··· =--=-~: ...~...... _~:•. ..; .. -"-' ~Iit~-'"'~:;'~rl~~
!'. _'> ;: _~,.:-:....:s:-.::,~:~~..-:-:--=s:~~-.:s-'.:':i.-_~.~~,?;. ..~." ,. ,,;,;. '. "-~~.... -~ -.
.~:~:..- :~<~~:":c-;;i'.~~;~~{;~::';::';"'f~~~!~ 1{Qc<~lr"" .
~- .. -:., -~~. ~._,,;""-."..:-:;;.,- .... -~'':'=''.--k_-~~-~',,:~•.;:,,~~= ~'

.', ~: :·.·:·::~~~~T~:!:;j:;;~(~%~~~t~i:~~:~t~~Jli~if.i ~..j
.- '-:.-: .:-rELE?CRIPP$ ·~~.~O~>.lf.(;·"'':.i:.:''';~;~~·k''''''''·;-~';"";';'

....-':- ;._"":"~·::a:CoJcira.~o·'- 'erieia"~""""-' ~·s1.1.o~~ "'-',
• ,•• : _~ ._~ "T.~ ::'-_~':-:~_-"~ -.:$l_.,~~__._~_~~_~~~~~.:. .
... -. ~ ~~: .:.~::~~'.~"~~~.;~:;,£~~::::-~~.,.;.;.?~=';~~-:~~~~:~i:~~~i:::'~. _ -.- .."_.. --~ _.-'- -.--- -~".' ~"~A""~" •. ~ _~~,r- ..~ ,...~,_,".t#"~"$'~"'_-~""';'

.' THE CI'I'Y'OF GL),SGOW ·~- -::'~'" ~~.:..-;~_.:.: .. -:.
',~ :.:.~a.. ~:entucky ~or.P6rci-ti9n~-.:)·~: : ::~ .

. ..,:,... ~- - .'. -'~ ," -= ~-- ... ::., :.... ' ".. -._...... -:-: .~~ - -.. ~.. - -' '..:.J:..i~-=::---':. . --:~..'.~.. --.
...~..- .". .;. '.

-:-:... -; ........
~ .... The :'partle's to this action are the plAintiff, Telescripps

- -
-'. cab:ie' :'company :C"Telescripps)
'.,.' '.. '. .... who, including its predecessors in

'ti tle I have unti 1 recently operated the only television cable

service in the City of Glasgow since the 1960's. The defendant,

The Electric Plant Board of the City of Glasgow, (EPB) is

establishing a COfi1r.l'..ln.icat ion facility which will provide cable

~televi~ion service plus other COITt"71unication services, including

. eiectric load manageroent. communication. The parties are in

"competi~i:on to supply cable service \:0 consumers in the Glasgow
. - .;... ­

..' ~.' '" '.
area since May, 1939. Duplicating signal receivers, transmission

lines and service lines have been installed to the consumer's

.pr°Perty.

This litigation involves the status of the lines

previously installed. by Telescripps or their E-NT~EG

SEP 3 0 1989
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"att~ched --to ·-the te-rrninal block.

- -- - ..

In the
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This

next phase, the line is

through t:-.e exterior walls and the
- .. . .

wiring is installed ~nder ~he floor, cve~ the ceiling or through

the walls, .....hcre another hole is c.~illed and a wall plate is

installed at a loca~ion nea= the television set. The final part

of the wiring is a plug which is inserted into the wall plate

which is attached to a converter interfaced with the television
., -

~;~~~i2~~~. When service to a subscriber is discontinued, the converter

.~~~·~:",.:.;>a):._.._t.he end of the internal wiring is. removed by unplugging the

.:".J~ •• :~, __ •••• ; ... .:. •• _-

- ~- .. 'w i r i og .>at the wall plate w'hich effectively terminates the

service . The remaining interval wiring and material is not

. routinely removed by either party to this litigation.
:"-:':' ...

Leaving

the""-ioternal wiring prevents minor damage to the user's property-_ ~

iU1d "" since a future resident or the same customer may desire

-2-
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line

.. ~ ·In theab~vE(".~·ir!btances, the E..?B has elected to disconnect
'.. : _,. ,'.. ":: ~~~ ,.:_ - .' .\. '=~.'_:-.'~._ .~~.:.,,:: :~~:J... .

_c:r ~cutthe-ex:..sting -service at the terminal block on the building

or cut the existing uncerground service near the distribution

line and connect their c~le system to the existing ~ldergrou~d

service or .in the case of aerial service, to the terminal block

.at the building. Inside or underground wiring previously
.' ~ ......

-- -_···:;~':~:-~'ppl·i~d,· serviced and used by Telescripps to transmit their
.=.:.: ~~~·:-::~~:·::S:~-·-~· .~" ~

-.:- ,_: :" ~~:--~~~_~ignal to the television set are thus ·.utilized by the EPB thereby

.-·5.;:-~:~- >····~i~~~i~.afing the su.bscr iber I 5 complaint .
.:: - .... ~ ._0 7. :"::_." ..; .. ". -:~~.';:" ~_..-. _

• ,0.. • • _ • ..

- . .. _.-
_ .~ .. "., Both parties seek a temporary injunction concerning their

_- ... ~ .·"~lghtto the use of the wiring in question.. . : .

Br ief ly, the E?B contends the wirln9 in dispute is the

pro~erty c= the individual subscribers or alternatively are

fixtures permanently attached and are a part of the real estate

-3-
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....hich t::ey may use wi t.h the consent. of the owner of the real

estate.

Telescripps adopts t.he position the interior and

undergrou:lC ""iring are personal property which belongs to them

and if they are found to be attached fixtures, the wiring and
~ '. :....- ./ --

-'materials constitute trade fixtures which they may under Kentucky'

law, remove when and if their license agreement with the

subscriber is terminated.

Thus, the fundamental question is, who owns the

underground and interior wiring from the distribution system to

the television set.

Apparently no Kentucky case has considered this specific

questic:l and -no case has been located which dealt with use of

these "house drops" by a:' competing overbuilder of an existing

system. The question of or,.,r.'lership of these service lines has

been dealt. with regarding the payment of personal property taxes

and condemnation of such systems. Both sides cited and discussed

the same cases which constitute the only authority dealing with

the question.

THE..~ IS SUFFICIENT EVIDENCE OF RECORD TO CONCLUDE

TELESCRlPPS HAS 1>. SUBSTANTIM. PROBABILITY OF ESTABLISHING THE

FOLLOWING FACTS:

1. Telescripps or their predecessors in title, bought and

supplied the wire and materials for use in installing lines from

-4-
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involved

building,

".-
·plate a~ the cons~~er's television set. Thi s ccnverter was

r"emovec. when cable service was for any reason discontinued. If

service was restored, the converter was plugged in the face plate

and attached to the television.

4.

5.

The wiring from the transmission line to the

Removal of the wire would occasion some minor damage

..... r• • ' _

. -

- to :theu~er's building such as leaving a small entry hole into

"the. -ouildingand removing fasteners a..""1d clamps , etc., which held

-5-
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tl'd~ line, j ·..l~C ':.ion ;:,oxes , t.er~ir-.als, f a.ce plates and other

installations.

6. The only purpose or function of the wire installed

from the transmission line to the television set is to carry

television signal reception to the residence.

7. The material used to install the service line, if

removed would be of 1ittle or no value to the consumer and in the

past they have been rarely removed. The salvage value of the

drop material was and is insufficient to justify removal by

Telescripps or the EPB especially when the possibility of future

use was considered. The ordinary maximum cost of installing

overhead wir~ng from the transmission line to ~he television set

was $40.00. However, the cost'of underground wiring varies and

may be much higher.

8. The inten'i: of Telescripps and the cons'.:..."ner when the

wiring was installed, was to permanently attacb the wire to the

building being served for its useful lifetime and no removal of

the wire was anticipated by either party. ~s no competing signal

source existed l there was no anticipation or intent by either
'.

party to change over use of the wirin~ to anyotber signal source

at the time of the installation.

9. When Telescripps purchased the syst~~ tbey paid

Kentucky-Tennessee for the entire system which included installed

wiring and equipment.

10. Telescripps maintained and repaired the ~ire and other

material extending from the transmission line to the consumer's

-6-
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wire previously

serviced and used {as set
....:

~ ~:. installed,'. both 6verbead :.or·.·underground., as set fo:-th in these

.', "f'i~C:;~~S' '~YTeles~-i-'i~~r'~~ t1t:t~~~:d their transmission line to
~. .-. -" - - , .. :.: -~""' .. '" ~ .

..
. -.... forth in these findings) by Telescripps .

....

.The ~uttf~g' or disconnection of the service lines or

..~:~. J-nter ior wiring and use by the Electric Plant Board was without
-::~;~.~~ ~~: .... ' - --. 4 "-" ."'

" ,.::.:..~:.~t..~e ~c>nse.flt.~ ,permission or acquiescenc~ of Telescripps •
. : --~;..~:,,:--'''~~;~~~:..;.,..;....:.~- :;'.~=.:-:..:....:;~.:..~ _-:-~ .- - ~.' ~ ;;..~=.;.: .::~:..:..;.~;...:" .

.: .:~.-~~~~t-·: "r;'1::;~~.;~,~··~~~e.:?~~c1iY-·.~?·~}i~ri ty 'has been' cited or discovered which
:--:. .: .;--::~, ~~: .......~ _'0:: . . -...' :',." ~ . "_.... :- _..'~~ ~:-~ ...
.,:"::.• OJ''>::'.' :deal t .\IIi~__ ',the ..spec.ific· ques t.ion of ownership 0= cable "drops"
'::.-:-~::.=~:::.... ~ .' -" :",.'-~ .;....;

~ ~- ..- -
and interior cable 'Wiring. Cases in otner jurisdictions have-.-. _.. .- ...- ~

·.·.:.:·...yul.~dtbe interior wiring waS the property of the cable company
--. =:--,~•.:", ,.'.- ~:-. _.~..~-~ ..~ ~~ .

'for th~ purpose of taxation of personal property or condemnation.
"•• r."

-~toritinental .Cablevision of Michigan v. The City of
- ..

-'Roseville, 430 Mich 727; 425 N.W.2d 53 MIen {1988l is cited by

-7-
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house drops and

taken or dartlaged in condemnation .. required
'-"

: ~". ~.~~~'.~ ~~6~.p~~sa tion
"..• " •... ~. -:,j,: •. . - ••

",- .. -": -

be pa.id to~ the cable company. \lJest Virginia

De?ar~~ent 0: Highw~s v. Wheeling ~~tenna Cable, 369 S.E.2d 39

(West Va. 1987)

The case of TV Transmission v. County Board, 338 N.W.2d

752 (Neb. Sup. Ct. 1983), the court apparently reached a

c"· dif ferent result in holding the :'housedrops" were fixtures

.;permanently attached to the real estate and. were not subject to
-

:taXatlon as personal property belonging to the cable television

company.

One consideration co~~on to the decisions of these cases

. was the tes 1; u.sed. While not all inclusive or controlling, it

appears the test receiving general approval is:

1. Actual annexation to the realty or something

-8-
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dppurtenant thereto.

2. ~ppropriation to the use or purpose of that part of

the realty with which it is connected.

3. The intention of the party making the annexation to

make the article a permanent accession to the freehold.

Some argue that test 1 and 2 are also only further

evidence of the parties' intent. See Dell v. Guthrie, 23 Ky. 77,

24 S.W.2d 947 (1929) a.nd Tarter v. Turpin, 'Ky. 291 S.W.2d 547

(1956)

>..1 so, the question of whether the wiring is a permanent

fixture attached to the· real estate, involves the further

question of ;..'hether the wiring is a "trade fixture" which the

installer, Telescripps, could remove at the revoca.tion of the

license ~y the subscriber.~..
It appears the nature of the inte:-est of Telescripps in

the real estate involved in this case can only be characterized

as a license, revocable at will by either party. After notice to

the cable company that the license 1s revoked, they may have a

right to remove the wiring or after expiration of a reasonable

time, to do so, or they could be s.aid to have abandoned the

wiring to the benefit, if any, to the la~downer who could then

consent to use by the defendants.

The interior and underground wiring was and is a necessary

and vi tal part of any system furnishing television signals to

consmner s .

-9-
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This wi~in; was fur~i$hed and/or installed by Telescripps

to build a system in the area with the intent to per;oanently

engage in the business of furnishing signa.ls to sUbscribers.

They maintained the wiring, controlled the use of the wiring and

were responsible for its condition under federal regulations.

Telescripps intention to retain ownership of the wiring is

shown by the trea~~ent for tax purposes in:

1. including all existing wiring in a purchase agreement,

depreciating the value on income tax returns, paYment of

personal property tax.

2. che value of t~e wiring and not charging sales tax on

the value of the wiring installed.

No ~uestions arise ever the ownership of the converter

locatec a~ the end of the~wiring or Telescripps right to remove

converters when service .as discontinued.

The~e is sufficient evidence t~cate.Telescrippshas a

substantial probability of successfully establishing ownership of

the wiring at the trial of this case. Continued appropriation of"

the wiring will cause Telescripps to suffer immediate and

irreparable harm for which there is .no adequate remedy at law

pending a final decision in this case. The equi t les of this

situation, the possible appropriation of the use of the wiring in

question by a competitor, justify the granting of a temporary

injunction. The maintenance of the status quo is the tempora-ry

method of preventinq irreparable harm until the legal system can

finally determine ownership of the property in question.

-10-
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The proof 0: the E?B indicated that due to deterioration

and improper ins~allation of the interior wiring existing in many

houses ,it was necessary they install completely new interior

wiring in a high percentage of the· cases. . They can in such

inst."nces continue to install their own wiring without delay in

securing subscribers. Further, they may overbuild any existing

system and lessen any hardship they experience from this Order.

Comparing the equities, the cost of overbuilding is small when

compared with the possible appropriation of ... similar property

by a cornpetitor. Customer resistance to the change does not

justify a possible appropriation of anothers property for the

convenience qf the moment.

IT IS T'riER.E.FORE THE JUDGMENT OF TrlE COURT the defendant,

the Electric Plant Board of the City of Glasgow, is temporarily

restrained and enjoined from cutting, disco~~ecting, and/or

attaching its signal tr~~smission system to any wiring installed

or previously used by Telescripps until the ownership of the

wiring in question is finally determined by trial of the case.

This 30th day of september, 1989.

LEY 'X. RIHERD, JUDGE
RCUIT COURT

Exhibit B

-11-



12 of 15

ENTERED

CO~~ONWEALTH OF KENTUCKY
43RD JUDICIAL CIRCUIT
B.~qREN CIRCUIT COURT

CIVIL ACTION NO. 89-CI-269

TELESCRIPPS CABLE COMPANY

AUG 2 8 1991

~ANCY(~~S.CLERK
y 7j . .D.C.

PLAINTIFF

v.

ELECTRIC PLANT BOkqD OF
THE CITY OF GLASGOW

and

JUDGMENT A 'hUt. (,UrT
AiiEsT: NANCV B. BOTTS. CLERK

AUG 281991

Il¥>
gy__...;.:();~~--_O.C,07

DANNY J. BASIL, HOWARD M.
JONES, DENNIS WILCUTT, SARAH
SMILA, WENDELL HONEYCUTT,
BARRY WOOSLEY and JOE JOHNSON,
on behalf of all others similarly
situated DEFENDANTS

This cause was tried by jury on August 13, 1991 through August

21, 1991. At the beginning the Plaintiff, TELESCRIPPS CABLE

COMPANY, being represented by counsel\, Honorable Dale Burchett,

Honorable Susan Paradise Baxter and Honorable Burt Braverman; the

Defendant ELECTRIC PLANT BOARD OF THE CITY OF GLASGOW, being

represented by counsel Honorable H. Jefferson Herbert, Jr.,

Honorable Uhel o. Barrickman and Honorable R. Suzanne Weddle; and

the Defendants DANNY J. BASIL, HOWARD M. JONES, DENNIS WILCUTT,

SARAH SMlLA, WENDELL HONEYCUTT I BARRY WOOSLEY and JOE JOHNSON, on

behalf of all others similarly situated, being represented by
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counsel HONO~~LE D&~NY J. BASIL.

After all parties announced ready for trial, the following

, jurors, after voir dire by the parties, were selected to try the

issues of the case:

Lazar C. Beaty
Ronnie D. Cloyd
Susan L. Elmore
Larry D.; Sewsll
Donald A. Bruton
Virginia Lou Davenport
Bobby G. Key
Jimmie G. Rhodes
Presley Monroe, Jr.
Mary K. Lewis
Joyce oM. Rock
Edna E. Hoover

Said jurors were sworn to well and truly try the issues and

a true verdict render in this action.

Thereafter, each party, by counsel, made opening statements.

Plaintiff presented evidence in chief and introduced various

exhibits before announcing closed. The Defendants presented

evidence and introduced various exhibits before announcing closed.

Thereafter, each party offered rebuttau proof, and at the close of

all evidence, motions for directed verdict were made by each side,

which were overruled by the Court.

The Court then instructed the jury as to the law of the case,

and each party made a closing argument. The jury then retired to

consider its verdict, and upon its return, the jury returned the

following verdict, signed by the nine (9) jurors as so indicated:

"(We the jury] find the wires to be owned by the owners of the

Exhibit B
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land and bUildings (the class defendants).»

/s/ Lazar seaty
/s/ Ronnie Cloyd
/s/ Susan L. Elmore
/s/ Larry D. Sewell
/5/ Donald Eruton
/sl Virginia Lou Davenport
/sl Bobby Key
/s/ Jimmie G. Rhodes
lsi Presley Monroe, Jr.

IT IS THEREFORE ORDERED AND ADJUDGED that the Plaintiff' s

Complaint be dismissed; that it take nothing thereby for its claim

of trespass and conversion; that the te~porary restraining order

entered by the Court on September 30 I 1989, be and is hereby

dismissed as appears in this Court's Order of August 20, 1991; that

Plaintiff's motion for temporary and perm~nent injunction be, and

is, hereby denied; that the underground burial of cable wiring and

the interior wiring for cablevision within buildings in the city

limits of Glasgow, Kentucky, be and are ordered and adjudged to be

the property of and owned by the owners of the land and bUildings;

and, that all Defendants recover from the Plaintiff their costs

incurred in this action.

IT IS FURTHER ORDERED that there is reserved for further

action of this Court any claim for damages by the Defendant

ELECTRIC PLANT BOARD OF THE CITY OF GLASGOW resulting from the

granting of the temporary restraining order against it dated

September 30, 1989.
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